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STATEMENT OF THE CASE

This was an action by plaintiff, Callan, appellant

here, against defendant United States Spruce Cor-

poration, to recover back $53,137.43, representing

payments made by plaintiff to defendant under cer-

tain contracts of sale wherein plaintiff agreed to

buy and defendant agreed to sell certain rail and

accessories. By stipulation of the parties, the case

was tried before the court without a jury (Tran-



script, pp. 51, 52, 57). After the trial and memo-

randum opinion in favor of defendant, the trial

court made a general finding and entered judgment

for defendant from which plaintiff appeals.

The brief of plaintiff discusses this case as

though it were to be tried de novo and an argument

is made on the facts as though the case was being

presented to the trial court or a trial jury. In our

view the record is such that the general finding

made by the trial court for defendant cannot now

be questioned by plaintiff, and in any event the facts

and law support the finding and judgment for de-

fendant.

ARGUMENT
I.

The judgment should he affirmed because, with

the general finding for defendant made hij the trial

court, plaintiff hrings nothing to this court for re-

view.

We are at a loss to understand how plaintiff may
hope to have this case reviewed in the face of the

record which he brings to this court. The control-

ling sections of the statute have been before this

court and have been construed many times. We will

not burden the court with extensive quotations or



citations but will limit ourselves to a few clear state-

ments of the law.

Section 649, Revised Statutes (Comp. St. Par.

1587) provides:

"Issues of fact in civil cases in any circuit

court may be tried and determined by the court,

without the intervention of a jury, whenever the

parties, or their attorneys of record, file with the

clerk a stipulation in writing waiving a jury.

The finding of the court upon the facts, which
may be either general or special, shall have the

same effect as the verdict of a jury."

Section 700, Revised Statutes (Comp. St. Par.

1668) provides:

"When an issue of fact in any civil cause in

a circuit court is tried and determined by the

court without the intervention of a jury, accord-

ing to section six hundred and forty-nine, the

rulings of the court in the progress of the trial

of the cause, if excepted to at the time, and duly

presented by a bill of exceptions, may be re-

viewed by the Supreme Court upon a writ of

error or upon appeal; and when the finding is

special, the review may extend to the determina-

tion of the sufficiency of the facts found to sup-

port the judgment."

In Fleischmann Construction Co. vs. United

States, 270 U. S. 349, 46 S. Ct. 284, 287, the Supreme

Court said:

"And it is settled by repeated decisions, that

in the absence of special findings, the general

finding of the court is conclusive upon all mat-

ters of fact, and prevents any inquiry into the



conclusions of laws embodied therein, except in

so far as the rulings during the progress of the
trial were excepted to and duly preserved by
bill of exceptions, as required by the statute."

In Edwards vs. Robinson (C. C. A. 9th) 8 F.

(2d), 726 at 727, this court said:

'

' Our attention has been directed to the stip-

ulation waiving a jury at the commencement of

the trial, wherein the respective parties joined

in a request to the court to make special findings

of fact upon the issue raised by the pleadings.

But this was not a motion or request to find

either generally or specially in favor of the

plaintiff, and no such motion or request was
in fact made, so far as the record discloses, un-
til long after the close of the trial, and not until

10 days after a decision in favor of the defen-

dants had been announced by the court. Under
such circumstances, we are without jurisdiction

to consider the sufficiency of the testimony to

support the findings."

In Wulfsohn vs Russo-Asiatic Bank (C. C. A.

9th) 11 F. (2d), 715, this court said:

"After the close of the trial the court de-

livered its opinion in writing and gave judgment
for the plaintiff below. Numerous errors have
been assigned, and many questions of public and
private law have been discussed in the briefs of

counsel for plaintiffs in error; but many of the

errors thus assigned are not open to review on
the record brought here, because no request was
made to the court at the close of the trial to find

the facts specially, or to find generally, for

the plaintiffs in error. In the absence of any
such request, and a ruling thereon and an ex-



ception thereto, the general finding of the court

stands as the verdict of a jury, and an exception
thereto presents no question for review."

In Swanson vs. Continental Casualty Company

(C. C. A. 9th) 12 F. (2d), 410 at 411, this court said:

"By a written stipulation filed with the clerk

of the court by counsel for the parties to the

action, the case was tried by the court without
a jury. No special findings of fact were re-

quested, and none were made. Upon the con-

clusion of the evidence, the court delivered an
oral opinion, adopting the rule as declared by
the Supreme Court in TJiompson vs. Insurance
Co., 104 U. S. 252, 26 L. Ed. 765, under which
the renewal certificate was held to be effective

only upon condition that the premium of $30
was paid on January 20, 1922; that the failure

of Swanson to pay the premium on that day, or

at all, rendered the certificate ineffective. The
court thereupon directed judgment in favor of

the defendant.

"The oral opinion cannot, under the statute,

take the place of special findings. National
Bank of Commerce vs. First National Bank,
61 F. 809, 10 C. C. A. 87; Totvnsend vs. Batrice
Cemetery Ass'n, 138 F. 381, 70 C. C. A. 521 ; City

of Goldfield vs. Roger, 249 F. 39, 161 C. C. A. 99;
Central Trust Co. vs. Fidelity Trust Co. (C. C.

A.), 282 F. 233; Navajo County vs. Mesner (C.

C. A.), 4 F. (2d) 821. In City of Goldfield,

Colo., vs. Roger, 249 F. 39, 40, 161 C. C. A. 99,

100, the Circuit Court of Appeals held that 'the

rule of law is well settled in the national courts
that, in a cause tried to the court without a jury,

where no special findings are made and none re-



quested, there is nothing to be reviewed by the

appellate court.'

''In Lmv vs. United States, 266 U. S. 494,

496 45 S. Ct. 175 (69 L. Ed. 401) the case was

tried without a jury, and there was only the

general finding for the plaintiff. The court held

that 'neither the evidence, nor the questions ot

law presented by it, were reviewable by the Cir-

cuit Court of Appeals. To inquire into the tacts

and the conclusions of law on which the judg-

ment of the lower court rests was not permis-

sible.'

"In the recent case of Fleischmann Con-

struction Company and the National Surety

Company vs. United States, 46 S. Ct. 284, /U

L Ed the Supreme Court, in an opinion hand-

ed down March 1, 1926, states the rule to be:

'The opinion of the trial judge dealing gener-

ally with the issues of law and fact and giving

the reasons for his conclusion, is not a special

finding of facts within the meaning ot the

statute'—citing cases.

"It is clear that there is no statute or rule

of procedure authorizing this court to review

any question presented to the court m this

record."

See also Reid vs. Baher (C. C. A. 9th), 17 F. (2d)

770.

After the trial and oral arguments in the pres-

ent case, the trial court took the case under advise-

ment (Appellant's Brief, p. 61), and on April 2,

1928, announced and filed his memorandum opinion

(Transcript, p. 38). Up to this stage of the pro-
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ceeding no motion was made or filed by plaintiff for

any special findings.

On the morning of April 4, 1928, we prepared

and served on counsel for plaintiff a form of gen-

eral finding and judgment order, secured an admis-

sion of service (Transcript, pp. 51, 52) and advised

counsel that we would present the finding and judg-

ment order to the court at two o'clock on that day.

At two o'clock on April 4, 1928, we presented the

proposed finding and judgment order to the trial

court, and they were signed without exception, oral

or written.

The record therefore discloses that no request

was made by plaintiff for any special finding before

the conclusion of the trial. Nor was any such re-

quest made after the trial or exception taken to the

general finding as made.

Furthermore, the record discloses that not a sin-

gle exception was noted by counsel for plaintiff dur-

ing the trial to any ruling made by the trial court.

The case which the plaintiff brings to this court,

therefore, would seem to fall squarely within the

statute and the decisions of this and the Supreme

Court and require affirmance.
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II.

The judgment for defendant should 'be affirmed

because it is supported hy the facts and laiv.

The plaintiff is not only met by the plain lan-

guage of the statute and decisions as to the effect of

the general finding for defendant, but by the facts

and substantive law as applied to the facts by the

trial court. The rule has been stated by this court

in Societe NouveUe D'Armemant vs. Barnahy (C.

C. A. 9th), 246 F. 68, 71, as follows:

"We do not understand that in any event

the appellate court will look into the evidence

to determine whether the trial court has rightly

decided the question of fact, unless it be that

there is no sufficient evidence to support the

finding. In other words, it will not try the case

as a jury tries it, to determine the weight or

preponderance of the evidence, but only to de-

termine whether there is any competent evidnce

sufficient to support the finding."

The opinion of the trial court contains such an

excellent statement of the facts and the law appli-

cable thereto that we set it out in full (Transcript,

pp. 38-50) :

''OPINION
''Portland, Oregon, April 2, 1928.

"Memorandum by BEAN, District Judge:

"This is an action to recover money. The facts

are that on April 9, 1919, plaintiff and defendant en-

tered into a written contract by the terms of which

the defendant agreed to sell and the plaintiff to
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purchase approximately 9,300 tons of steel rails,

together with rail accessories, at $60.00 a ton for

rails and $67.20 a ton for accessories, the plaintiff

to take delivery and pay for at least one-third of

the material by July 1, two-thirds by October 1, and
the balance on or before December 30, 1919. Upon
entering into the contract, the plaintiff deposited

with defendant $5,000.00 in bonds, and agreed to

deposit five dollars per ton for rails and $7.50 a ton

for accessories as the material was received and paid

for by him, which sum together with the $5,000.00

deposit 'shall go into a guaranty fund, which guar-

anty fund will be retained by Corporation as secur-

ity for the full and faithful performance of all the

terms and conditions of this agreement' by pur-

chaser. 'It being understood that should the pur-

chaser fail to take delivery of and pay for said ma-

terial within the time limits as set forth' in the

contract, 'or fail to perform any of the provisions

or terms of this contract, said fund will be retained

by the Corporation as damages for any breach of

this contract, and all right, title or interest of Pur-

chaser in and to said fund will be thereby forfeited

and said contract shall be deemed cancelled and ter-

minated, and all rights of purchaser therein shall be

determined as of the date of such cancellation. It

being understood that said sum will be returned

in toto to Purchaser within thirty days of the ter-

mination of this contract provided purchaser is not

in default as aforesaid, or said sum has not been

forfeited under the terms of this contract.

"On November 8, 1919, the time for the perform-

ance of the contract was extended to April 1, 1920,
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for delivery of one-third of the material, July 1 two-

thirds, and the balance on or before October 1st, on

condition that the plaintiff should deposit with the

Corporation an additional $5,000.00. Under the con-

tract of April, 1919, and the extension thereof the

plaintiff received and paid for approximately 3,600

tons of materials and defaulted as to the remainder.

On February 3, 1921, supplemental contract was en-

tered into which, after reciting the former contracts

and conditions thereof, and plaintiff's default in

performance, and that he had deposited with the

defendant $10,000.00 in bonds, and paid into the

guaranty fund $29,406.76, and the right of the de-

fendant to deal with such fund according to the

terms of the previous contracts, it was agreed that

defendant would sell and plaintiff would purchase

the balance of the rails and accessories, estimated at

5580 tons, and pay therefor on or before the first day

of June, 1921, at the same rate as stipulated in the

former contracts. This contract then provides that

the money in the guaranty fund shall remain in the

possession of the defendant 'as security for the

faithful performance of this contract and shall be

augmented as deliveries are made by the payment

by the plaintiff of $5.00 per ton for relay rails, and

$7.50 a ton for new rails and accessories, which sum
shall be applied by the Corporation upon the amount

due from the purchaser on the first day of June,

1921, but only in the event that plaintiff shall pay

the rest and remainder of the total sum as soon as

due, and 'should purchaser fail to so pay the dif-

ference between the amount due and the sum ac-
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cimmlated in the piaranty fund on the said first

day of June, 1921. the Corporation may forfeit said

guaranty fund, and in no event shall purchaser be

entitled to credit for said guaranty fund as payment
for a portion of said material.' And 'in the event

that Purchaser shall fail or refuse to pay for all

said material on or before the said first day of June,

1921, or shall fail or refuse to * * * fully and
faithfully perform each and every covenant and
condition in this agreement provided to be kept

by Purchaser, then all rights of Purchaser' under

former contracts, and 'which might or could accrue

to Purchaser under this memorandum of agreement

shall, without notice, cease, be determined and held

for naught, and Purchaser shall be deemed to have

forfeited all right, title and interest in or to the

said guaranty fund above mentioned, or any part

thereof, and the same, including all bonds and all

moneys, shall become the property of Corporation

and shall be retained by Corporation as liquidated

damages for the breach of this contract, and Cor-

poration shall, without notice, from and after the

date of the breach of any covenant in this memoran-

dum of agreement contained by him to be kept, be

released from any and all obligations, either in law or

equity' and 'may proceed immediately to sell all of

such rail and accessories in the open market. If,

however, Purchaser shall well and faithfully per-

form each and every covenant herein contained by

him to be kept * * * and shall have paid for all

of said material * * * on or ])efore the first day

of June, 1921, then Corporation agrees upon full
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performance by Purchaser to return to Purchaser

the bonds of the par value of $10,000.00 heretofore

deposited with Corporation by Purchaser.' Time
was made the essence of the contract.

''The plaintiff received and paid for under this

contract about three hundred tons of material with-

in the time therein stipulated and defaulted as to

the remainder. On June 2, 1921, another and final

contract was entered into between the parties, which,

after referring to the former contracts, the terms

therof, and plaintiff's default in the performance,

and that the quantity of matrials which the plaintiff

received and paid for under contract of February

3d 'was negligible,' and that plaintiff had forfeited

his right to the guaranty fund which it was stated

amounted at that time to $31,522.22 in cash and $10,-

000.00 in bonds, jDrovides that 'by reason of the

failure and neglect of Purchaser to comply with the

terms of the said contract and supplements, and by

reason of his breach of the covenants therein con-

tained, all right, title and interest of Purchaser in

and to th said sum of $31,522.22, and the said bonds

in the sum of $10,000.00 lapsed and expired on the

1st day of June, 1921, and the same became the

property of Corporation free from any equities or

charges upon the same in behalf of Purchaser.'

"Under this contract the plaintiff was to receive

and pay for all remaining material on or before

August 1, 1921, at the rate of $60.00 per ton for

rails, and $67.20 for accessories, and deposit with

Corporation at the time of the making of the con-

tract $5,000.00 in cash, and a like amount on June
15th, July 1st, and July 15th, and at the time of de-
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livery, five dollars for each ton of relay rails and

$7.50 for each ton of new rails and accessories, to

constitute what is designated as the guaranty fund,

to be applied upon the account due from Purchaser

August 1, 1921, but only in the event that Purchaser

shall pay the rest and remainder of the total sum
as soon as due, namely, upon the 1st day of August,

1921. Should Purchaser fail to so pay the differ-

ence between the amount determined to be due and

the sum accumulated in the guaranty fund on the

1st day of August, 1921, the Corporation is here])y

empowered and authoried by Purchaser to forfeit

said guaranty fund in its entirety, and in no event

shall Purchaser be entitled to credit for such guar-

anty fund as a payment for a portion of said ma-
terial. * * * In the event that Purchaser shall

fail, refuse or neglect to pay for all of said material

on or before the said 1st day of August, 1921, or

shall fail, refuse or neglect to remove said por-

tions of said material as are now stored in the yards

at Vancouver, Washington, and Earlington, Wash-
ington, as provided in Paragraph 8, or in the event

that Purchaser shall fail, or refuse or neglect to

pay the said sums of $5,000.00 semi-monthly begin-

ning with the 15th day of June, 1921, on the day

on which same shall become due, as jjrovided in par-

agraph 7, or shall fail, refuse or neglect to pay the

sum per gross ton into the guaranty fund, provided

in paragraph 6, then all rights of Purchaser under

this contract and all rights which might or could

accrue to Purchaser by reason of the covenants

herein contained shall, without notice, cease and be

determined and held for naught, and Purchaser
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shall be deemed to have forfeited all his right, title

and interest in and to the said guaranty fund above

mentioned or any part thereof, and Corporation is

hereby empowered and authorized by Purchaser, and

treat the said guaranty fund as its own property,

free from any equity or claim of Purchaser, and

the same shall be retained by Corporation as liqui-

dated damages for breach of this contract, and Cor-

poration shall without notice from and after the

date of the breach of any covenant in this contract

contained be released from any and all obligation,

either in law or equity, to repay any of the said

sums so accumulated and paid to Corporation.

* * * If, however, Purchaser shall promptly and

faithfully perform each and every covenant and

condition herein contained, by him to be kept, in-

cluding the payments herein provided to be made

by him, and shall have removed the portions of said

material from the yards at Vancouver, Washington,

and at Earlington, Washington, then Corporation

agrees to credit Purchaser in the final settlement

and payment for the remaining amount of rail and

material on hand on the 1st day of August, 1921,

with the said guaranty fund herein provided to be

accumulated,' and to credit the purchaser with the

amount of the guaranty fund which had accumulat-

ed under former contracts, which it was declared

had been forfeited and become the property of Cor-

poration, to be applied 'on the amount due here-

under on August 1, 1921, but only in the event that

Purchaser shall have promptly and faithfully per-

formed each and every covenant herein contained

by him to be kept, and shall tender in cash the dif-
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ference between the amount so due on August 1,

1921, as herein provided and the said sum of $31,-

522.22,' it being 'expressly agreed between the par-

ties hereto that nothing in this paragraph contained

shall in any wise be deemed to be a waiver of any
of the rights of Corporation in and to the said sum
of $31,522.22, or the said Liberty bonds' in the par

value of $10,000.'

''The plaintiff failed and neglected to make the

deposits of July 1st and 15th as agreed, and received

and paid for only a few hundred tons of matrial

under the contract and defaulted as to the balance.

The defendant thereupon notified plaintiff in writ-

ing of the cancellation of the contract and its elec-

tion to terminate the same and keep and retain the

guaranty fund. The plaintiff received and paid for

under the contract approximately 5,000 tons of rail

and accessories. The defendant sold the balance,

amounting to approximately 4,000, tons in the open

market, receiving therefor about $42.50 a ton, with-

out deduction for expenses.

"The plaintiff thereafter brought this action to

recover the amount in the guaranty fund, not only

that accumulating su))sequent to the making of the

contract of June 2, 1921, but also that accruing

prior to that time, and which by voluntary agree-

ment of the plaintiff had been forfeited to the de-

fendant.

"This case would present no difficulties if the

rights of the parties are to be determined according

to their intent as plainly expressed in the contracts

v/hich they voluntarily entered into. The contracts
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are plain and unambiguous, and it is evident, not

only from the language used but from the practical

interpretation put thereon by the parties when they

entered into the contract of June 1, 1921, that it was

their intention that the guaranty fund should be-

come the property of the defendant if plaintiff de-

faulted in the performance of his contract. The

plaintiff argues, however, that the court, instead of

giving effect to the contracts as made, should treat

the guaranty fund as a security for the payment of

such damages as the defendant may be able to show

it sustained from the breach of the contract.

"There are innumerable cases to be found in the

books, many of which have been cited by the plain-

tiff, discussing the meaning of the language of a

contract relating to compensation to be paid by a

party defaulting in its performance. They are,

however, all directed to ascertaining the intention
\

of the parties as expressed in their agreement.

Many of the courts seem unwilling, however, to ad-

mit that there can be a valid contract providing

for liquidated damages. Their tendency is to con-

strue the language, however plain and unaml^iguous,

and however clearly it expressed the intention of

the parties, as a penalty so that nothing but actual

damages can be recovered by the party aggrieved.

It is not necessary to refer to these cases. The Su-

preme Court has settled the law for this court by

declaring that a court should not disregard the plain

provisions of a contract and substitute its own con-

ception of what the parties should have done for

that which they did plainly do, but should allow

parties to make their own contracts and enforce
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tliem as made when their intent is clearly expressed,

even when it would result in the recovery of an

amount as liquidated damages without proof of ac-

tual damages sustained. This question was elabo-

rately and comprehensively discussed by the Su-

preme Court in the case of Sun Printing Co. vs.

Moore (183 U. S. 642). That was an action to re-

cover damages for failure of the charterer of a yacht

to return it as agreed upon. The charter-party pro-

vided that 'for the purpose of this charter the value

of the yacht shall be considered and taken at the

sum of $75,000.00, and said hirer shall procure se-

curity or guarantee to and for the owner in the sum
of $75,000, to secure any and all losses and damages
which may occur to said boat or its belongings, which

may be sustained by the owner by reason of such

loss or damage, and by reason of the breach of any

of the terms or conditions of this contract.' Upon
the trial, the defendant offered to show the actual

value of the vessel, claiming such to be the measure

of damages, but the court held that the effect of such

an offer was to nullify the stipulation of the parties

by mere proof, not that they did not intend to lix

the value, but that it was imprudent and unwise to

make such an agreement. And in this case, Chief

Justice White, speaking for the court said:

'The decisions of this court on the doctrine

of liquidated damages and penalties lend no sup-

port to the contention that i)arties may not bona

fide, in a case where damages are of an uncer-

tain nature, estimate and agree upon the meas-

ure of damages which may be sustained from the

breach of an agreement. On the contrary, this
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court has consistently maintained the principle

that the intention of the parties is to be arrived

at by a proper construction of the agreement
made between them, and that whether a par-

ticular stipulation to pay a sum of money is to

be treated as a penalty, or as an agreed ascer-

tainment of damages, is to be determined by the

contract, fairly construed, it being the duty of

the court always, where the damages are un-
certain and have been liquidated by an agree-

ment, to enforce the contract.'

"And in Wise vs. U. S. (249 U. S. 365), Mr. Jus-

tice Clarke says that the rule is that:

'Courts will endeavor by a construction of

the agreement which the parties have made, to

ascertain what their intention was when they

inserted such a stipulation for payment, of a

designated sum or upon a designated basis, for

a breach of a covenant of their contract, pre-

cisely as they seek for the intention of the par-

ties in other respects. When that intention is

clearly ascertainable from the writing, effect

will be given to the provision as freely as to

any other, where the damages are uncertain in

nature or amount or are diificult of ascertain-

ment or where the amount stipulated for is

not so extravagant, or disproportionate to the

amount of property loss, as to show that com-
pensation was not the object aimed at or as to

imply fraud, mistake, circumvention or oppres-

sion. There is no sound reason why persons
competent and free to contract may not agree

upon this subject as fully as upon any other,

or why their agreement, when fairly and under-
standingly entered into with a view to just com-
pensation for the anticipated loss should not be

enforced.

'
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"And in Hathaivay & Co. vs. U. S. (249 U. S.

460), Mr. Justice Brandeis says:

'There is no reason why parties competent
to contract may not agree that certain elements
of damages difficult to estimate shall be covered
by a provision for liquidated damages and that

other elements shall be ascertained in the usual
manner. Provisions of a contract clearly ex-

pressed do not cease to be binding upon the par-

ties, because they relate to the measure of

damages.

'

"Whether a party shall be relieved from a plain

stipulation for liquidated damages upon the ground

that a penalty was really intended will dei)end upon
the face of the contract and the intention of the

I)arties as therein expressed.

"Courts will interpret contracts as made, and not

make new contracts, nor can a court of law relieve

a party from his contract on the ground that it is

oppressive when the parties were of full age and

dealing at arms' length.

"It is the duty of the court to give effect to

the intention of the parties as expressed in their

contract.

"In the case at bar the damages to defendant

which would result from plaintiff's failure to com-

lAy with his contract and take and pay for the ma-

terial at the time agreed upon were more or less

uncertain and unliquidated.

"The defendant is not an ordinary commercial

corporation engaged in the business .of buying and

selling merchandise. It was organized by the Gov-

ernment for a special purpose and to meet an
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emergency, to be dissolved and its affairs liquidated

when the emergency no longer existed. (40 Stat.

888.) Default by the plaintiff in the performance

of the contract would necessarily require the cor-

poration to maintain its organization in order to dis-

pose of the material which he did not take. It is

therefore reasonable to suppose that in entering

into the contract it was contemplated by the parties

that the damages resulting to the Corporation from

a breach would not be compensated by the mere dif-

ference between the market value of the material

and the contract price at the time of the breach. In

any event it is apparent that the intention of the

parties was to avoid any controversy on that ques-

tion by fixing the amount of such damages in ad-

vance. It may have been imprudent and unwise for

the plaintiff to make such an arrangement, but hav-

ing done so the court cannot relieve him therefrom.

*'It follows that the defendant is entitled to judg-

ment and findings and conclusions may be prepared

accordingly. '

'

Throughout the trial of the case there were many

disputed questions of fact, some of which we note

as follows:

(a) The question of intent as to the disposition

of the guaranty fund upon default by the plaintiff.

In his opinion the trial court said (Transcript,

p. 45) :

"The contracts are plain and unambiguous,
and it is evident, not only from the language
used but from the practical interpretation put
thereon by the parties when they entered into
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the contract of June 1, 1921, that it was their in-

tention that the guaranty fund should become
the property of the defendant if the plaintiff

defaulted in the performance of his contract."

The court had before it the various contracts and

heard the witnesses testify. The contract referred to

in the quoted opinion showing "the practical inter-

pretation put thereon by the parties" specifically

provided (Transcript, p. 148) :

"By the terms of the said Contract SPC-333,
Supplemental Contract SPC-333 and Supple-
mental Contract SPC-482, Purchaser deposited
and accumulated with Corporation the sum of

Thirty-One Thousand Five Hundred Twenty-
two Dollars and Twenty-two cents in cash and
bonds of the par value of ten thousand dollars

($10,000.00) but by reason of the failure and
neglect of Purchaser to comply with the terms
of the said contract and supplements, and by
reason of his breach of the covenants therein

contained, all right, title and interest of Pur-
chaser in and to the said sum of Thirty-one

^ Thousand Five Hundred Twenty-two Dollars
and Twenty-two Cents and the said bonds in

the sum of Ten Thousand Dollars ($10,000.00)

lapsed and expired on the 1st day of June, 1921,

and the same became the property of Corpora-
tion free from any equities or charges upon the

same in behalf of Purchaser. '

'

It is difficult to understand how the intention of

the parties as to this fund could be made any more

clear.

(b) The plaintiff questioned the amount of rail

covered by the contract and the amount remaining
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on hand at its termination. In the opinion of the

trial court the original agreement covered approxi-

mately 9300 tons (Transcript, p. 38), and at the

termination of the contract the amount remaining

and undelivered was approximately 4000 tons

(Transcript, p. 45). Testimony supporting these

views was offered by defendant (Transcript, pp. 89-

91 and 98, 99, also Defendant's Exhibit C, Tran-

script, p. 165).

(c) Plaintiff claimed that the time for perform-

ance of the last contract (SPC-496, Transcript, p.

145) was extended but this was refuted by defen-

dant's evidence (Transcript, pp. 85, 86, 88).

(d) Plaintiff claimed that his breach of contract

in failing to make deposits of $5000 each on July 1

and July 15, 1921, and in failing to take delivery

and pay for the balance of material was waived by

defendant. In the opinion of the trial court (Tran-

script, p. 45) :

"The plaintiff failed and neglected to make
the deposits of July 1 and July 15 as agreed and
received and paid for only a few hundred tons

of material under the contract and defaulted as

to the balance."

That there was no waiver of the breach was

shown by defendant's testimony (Transcript, pp.

86, 92, 93, 101).

The foregoing are some of the more important

facts in dispute which the trial court found general-
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ly for defendant, and that finding is supported by

evidence. In view of the record we have not thought

it necessary to burden the court with a detailed an-

alysis of all of the facts because we are not present-

ing the case to a trial court or to a trial jury. That

has already been done and the trial court has made

its general finding.

We now turn to the law as applied by the trial

court. If anything could be more plain for our

guidance it is the rule quoted in the opinion of the

trial court from

Sun Printing Company vs. Moore, 183 U. S.

642, 22 S. Ct. 240;

Wise vs. United States, 249 U. S. 365, 35 S.

Ct. 303;
Hatliaway & Co. vs. United States, 249 U. S.

460, 39 S. Ct. 346.

These quotations are shown on pages 19 to 21 of

this brief and will not be repeated here.

The intention of the parties as to the guaranty

fund was as plain as the language in the contracts

could make it and there was no evidence of any

other intent. Furthermore, there was every reason

why the guaranty fund should be retained by de-

fendant upon plaintiff's default. By the contracts

defendant obligated itself to sell the entire quantity

of rails and accessories and not merely such amounts

as plaintiff might order delivered. A flat price was

made for new and relaying rail and a flat price for

accessories, no matter what the quality might be.
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During the entire term of the contracts defendant's

hands were tied because plaintiff had the right to

wait until the end of the term before taking delivery

and paying the balance due. In other words, he

could speculate on the market and sell or not during

the term as he pleased. On the other hand, he could

sell at the highest market price, rail and accessories

of the best quality by paying the flat price to de-

fendant, leaving rail and accessories of poor quality

still in the hands of defendant. It was reasonable

therefore that as the term of the contracts pro-

gressed he should pay additional amounts into the

guaranty fund to be applied on the total purchase

price because of the rights which he had under con-

tract.

Moreover, at the time the contracts were made

the damages that might be sustained by defendant

if plaintiff failed to perform were uncertain and un-

liquidated. In this respect the trial court said (Tran-

script, p. 49) :

''In the case at bar the damages to defendant
which would result from plaintiff's failure to

comply with his contract and take and pay for

the material at the time agreed upon were more
or less uncertain and unliquidated.

''The defendant is not an ordinary commer-
cial corporation engaged in the business of buy-
ing and selling merchandise. It was organized
by the Government for a special purpose and to

meet an emergency, to be dissolved, and its af-

fairs liquidated when the emergency no longer
existed. (40 Stat. 888). Default by the plain-
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tiff in the performance of tlie contract would
necessarily require the corporation to maintain
its organization in order to dispose of the ma-
terial which he did not take. It is therefore
reasonable to suppose that in entering into the

contract it was contemplated by the parties that

the damages resulting to the Corporation from
a breach would not be compensated by the mere
difference between the market value of the ma-
terial and the contract price at the time of the

breach. In any event, it is apparent that the

intention of the parties was to avoid any con-

troversy on that question by fixing the amount
of such damages in advance.''

The quantity of rails and accessories involved

in these contracts was very large. As indicated in

the opinion of the trial court, the defendant was

not an ordinary commercial organization, and at the

end of the war found itself with this large quantity

of material on hand. It was compelled to liquidate

at once. No one could foresee what opportunity

might be presented at the end of the contract period

for selling this large quantity to another wholesale

purchaser or at retail. There might be a market

price for the material at the end of the period, but

that was far from saying there would be an avail-

able market for such a large quantity. The dam-

ages, therefore, were as uncertain and unliquidated

as in the case of a failure to return a yacht in Sun

Printing Company vs. Moore, supra, or upon the

failure to complete two buildings as in Wise vs.

United States, supra, or default in the performance
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of certain repair work as in Hathaway & Co. vs.

United States, supra.

In any event the parties to these contracts made

their own rule by clearly and unmistakably provid-

ing what the damages should be in the event of

plaintiff's default.

It is argued in appellant's brief that the case

should be reversed and the plaintiff should recover

the guaranty fund because it is said thare was no

damage to defendant from plaintiff's default. But

the parties by their contracts clearly foresaw dam-

ages on default of the plaintiff and provided a

fund which should be retained by defendant to

cover those damages. Furthermore, by the last

contract (Transcript, p. 148) the parties expressly

agreed that the fund so provided had been forfeited

and had become the property of defendant.

The question of damages so far as material in

this case, was covered by the general finding of the

trial court. His memorandum opinion indicates

that under his view of the evidence damage had oc-

curred to the defendant, for he said (Transcript,

p. 45) ;

"The plaintiff received and paid for under

the contract approximately 5000 tons of rail

and accessories. The defendant sold the bal-

ance, amounting to approximately 4000 tons, in

the open market, receiving therefor about $42.50

a ton without deduction for expenses."
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The evidence showed that the expenses of sell-

ing the balance of this material after plaintiff's de-

fault was approximately $32,000 (Transcript, p.

102). Defendant was entitled to receive from the

plaintiff for the approximate 4000 tons remaining

at least $60.00 per ton or $240,000.00. It actually re-

ceived for all rail and accessories sold after plain-

tiff's breach approximately $169,000 (Transcript, p.

102). If we add to this sum the amount sued for

—

approximately $53,000, excluding interest—the re-

sult would be $222,000 without any allowance what-

ever for selling expense incurred by defendant be-

cause of plaintiff's breach. In other words, the de-

fendant has suffered a loss after giving due consid-

eration to all amounts received by it and not even

considering its selling expense.

Appellant argues that there is evidence showing a

higher market value in the fall of 1921 and thereafter

than $60.00 per ton, but there was no evidence that

4000 tons of this material could have been sold in

Oregon or Washington or elsewhere at the time of

the breach. Witnesses for defendant testified as to

local prices on relay rails of $40 per ton and under

(Transcript, pp. 113, 118). If there was a market

for this material and the price was so high during

the year 1921, it is pertinent to inquire why plaintiff

did not pay for all of the balance of this material

up to August 1, 1921, which was the termination

date of his last contract, and sell it. It is significant
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that from June 2 to August 1, 1921, the period cov-

ered by the last contract—SPC-496—plaintiff only

paid for 319 gross tons of rail (Transcript, p. 92).

The defendant made every reasonable effort to

sell this material after plaintiff's breach. For ex-

ample, witness Farr testified (Transcript, p. 109) :

''My efforts consisted in doing just what any
salesman would do; tried to find a market for

the rail that was left. . . . The efforts I used,

I went to the people who were in the market
for rail and endeavored to interest them in the

rail. . . ."

Witness Peterson testified (Transcript, p. 112) :

"What I did towards selling this rail after

I went there, I immediately got in touch with

all the different companies handling rails here;

I made a canvass of the logging companies who
were operating and using 56 and 60 pound rails

;

took up with the Long-Bell people. Made sev-

eral trips to Seattle, Tacoma, around endeavor-
ing to find a market for the rail."

As already indicated, the price received without

any consideration of selling expense was approxi-

mately $42.50 per ton.

We submit that there is ample evidence in the

record justifying the trial court in a general find-

ing that there was sufficient damage to warrant the

retention by defendant of the amount specified un-

der the contracts as liquidated damages.

There is still further authority not mentioned by

the trial court in his opinion which would prevent

a recovery by plaintiff. It is obvious that the
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amounts paid into the so-called guaranty fund were

in fact payments on account of the purchase price

of the rails and accessories. It is clear that plain-

tiff defaulted by failing to take and pay for this

material. Under these circumstances defendant as

the seller was entitled to retain all payments on ac-

count of the purchase price.

In Williston on Sales, page 1424, it is said:

"A seller should be allowed all the means
that he has contracted for in order to get the

price of the goods, and most courts do not com-
pel the seller to account for any payment which
he has received if he reclaims the goods because
of the buyer's default.

''In some states stress is laid upon the ex-

istence of an express term in the contract that

the payments shall be forfeited. But it seems
that little importance should be attached to this

provision, for even when not expressed it must
always be a fair implication. The right given
expressly or impliedly to retake possession can-
not fairly be considered as meaning a right to

rescind the transaction by putting the buyer in

statu quo/'

In Hanshrough vs. Peck, 5 Wallace 497, the court

said:

''And no rule in respect to the contract is

better settled than this : That the party who has
advanced money or done an act in part perform-
ance of the agreement and then stops short and
refuses to proceed to its ultimate conclusion, the

other party being ready and willing to proceed
and fulfill all his stipulations according to the
contract, will not be permitted to recover back
what has thus been advanced or done."
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See also

Lorain Steel Co. vs. Norfolk & B. St. By. Co.,

(Mass.) 73 N. E. 646;

Pfieffer vs. Norman (N. D.), 133 N. W. 97.

CONCLUSION
This case was tried and tliorouglily considered

by the trial court. The parties made their contracts

and clearly provided jfor final disposition of the

fund in question upon default by plaintiff. Plain-

tiff did default leaving a large amount of material

on hand. Defendant used its best efforts in dis-

posing of this material. After all the most persua-

sive evidence of an available market and the market

price for the material is found in the record of de-

fendant's performance whereby it was able to realize

approximately $42.50 per ton for the balance of the

material sold. Defendant was damaged by reason

of plaintiff's default in an amount that has not been

and cannot be recovered.

We submit that under the general finding and

record of this case, the judgment should be affirmed

because it is conclusive upon plaintiff and in any

event is based upon the law.

Respectfully submitted,

Carey & Kerr,

Omar C. Spencer,

Attorneys for United States Spruce Production

Corporation, Appellee, ^i^


